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—Compensation accrues for 
an occupational disease on the 
date when the employee is no 
longer permitted to continue 
the occupation. 
New Jersey Supreme Court. 
National Products Refining Co., 
corporation, Prosecutors v. 
Court of Common Pleas in and 
r the County of Hudson and 
Gustav Bach, Clerk of the said 
of Common Pleas and 
am Domscheit, Petitioner- 
yndent. 

y 2, 1940. 
rosecutor: James 
Clarence B. Tippett. 

etitioner-respondent: Dre- 

1 & Nugent, John Drewen, 
hn Nugent. 
dine, J. 
he contest in this case is be- 

n the American Mutual Lia- 

Insurance Company and 

New Jersey Manufacturers 

alty Insurance Company. 

American Mutual insured 

risk from November 18, 1933 
December 17, 1933. 


was 


c . 1? 
J. Carroll, 


cena e oe 


employee employed 


by the prosecutor in name as a 
cooper some time in 1930. Asa 
T t of incapacity from an oc- 
cupational disease (chrome poi- 
soni the employee was trans- 
ferred to outside work on De- 
tember 7, 1933. 


> bureau held the incapac- 
from the occurred 
g the carriage by the Man- 
turers. The Common Pleas 
t held it occurred during the 
d when the American Mu- 
od the risk. The mat- 


before the court 


disease 


on 


oe la ll i dill on Ell « 2 


test in this State for the 
1en compensation accrues 
or death 
occupational disease 
The determining 

the date 


oc- 
date 
when the em- 
longer permitted to 
continue the occupation which 
caused the injury. It is imma- 
terial that the disease occurred 
earlier or that the employee suf- 
I no functional incapacity. 
Applying these rules it is clear 
Nat compensation accrued on 
nber 7, 1933. 
Writ dismissed. 


t be 


s jen 
e€ 1S no 


TRUSTS—Causes of Action for 
Trust Property Reside in the 
Trustees. 

—A Trust Where One of the 
Trustees is the Sole Benefi- 
Clary is Valid. 

‘ew Jersey Supreme Court. 

Isaac M. Noe and Inez Margaret 

Noe, Exrs. under the last Will 

and Testament of D. Marie 

Force, deceased, Pltffs. v. Wil- 





lam H. Force, Jr., Deft. 
January 5, 1940. 
For the motion: Frederick A. 
Frost. 


Opposed: H. Warner Doremus. 
Leyden, S. C. C. 

The complaint alleges sub- 
stantially, the execution of a 
‘ase by defendant as lessee with 
one C. Frederick Force, lessor, 
the balance due for rent and the 
Cemand. Plaintiffs sue as rep- 
resentatives of the Estate of D. 
Marie Force, a deceased benefi- 
Clary of the will of C. Frederick 
Force. 

Defendant moves to strike on 
stound there is no privity of 


contract between plaintiff and 
defendant, there is no privity 
of estate and no ownership or 
right to possession in plaintiffs 
and the cause of action, if any 
lies in other parties. 

C. Frederick Force died in Feb- 
ruary, 1933. He left a will by 
which D. Marie Force and Alfred 
W. Force were appointed trus- 


Digests of Recent Opinions 


«esi WORKMEN’S COMPENSATION 





| 


tees of the property in question | 


to pay the rents to D. 
Force for her life, with right to 
sell the property, 
further dispositions. 

Plaintiffs contend there was 
trust in so far as D. Marie 
Force was concerned as she had 
both legal and equitab.> title. 
Plaintiff argued that one can- 
be trustee for himself, and 
that a merger took place giving 
deceased the direct right to the 
rents and that as her represen- 
tatives they can now maintain 
this action for the rents which 
were due her. Plaintiffs’ con- 
tention is however erroneous. 
There were two trustees appoint- 
ed. It is settled that there can 
be a trust with several trustees 
of whom or the sole 


no 


not 


one IS a, 


(Continued on page 3, col. 1) 





Need Of Tort Legislation 
Urged By Attorney 
General 


Murphy Also Asks Congress for 
Broader Firearms Law, 
Criminal Procedure 


Changes 
Washington (CCNS) Attor- 
ney General Frank Murphy 


wants prompt action by Congress 


f 


on a 14-point Department ol 
Justice legislative program 
which includes a federal tort 


claims act, a law requiring regis- 
tration of all firearms, provision 
for 13 new federal judgeships 
and authorization of the Su- 
preme Court to prescribe rules 
of criminal procedure ior the 
federal courts. 

At the same time the Attorney 
General, who included 
islative program in his 
report, asked Congress 
take any action on the admin- 
istrative law problem until his 
committee on administrative 
procedure has reported. 

Inference Is Plain 

In discussing the extensive 
investigation his special com- 
mittee has been making relative 
to the procedures employed in 
the numerous federal adminis- 
trative agencies, Murphy made 
no mention of the Logan-Walter 
bill sponsored by the American 
Bar Association, but the infer- 
ence was plain. 

His committee has been con- 
ducting its investigation for a 
number of months, Murphy said, 
and an early completion of the 
task may be expected. “I recom- 
mend that no legislation on the 
subject be undertaken until we 
have before us the fruits of the 
work of this committee, which 
undoubtly will make a construc- 
tive contribution to the subject,” 
he urged. 

Making special reference to 
the tort claims bill now before 


his leg- 
annual 


not to 








™ (Continued on page 4,.col. 5) 
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BANKING—TRUSTS—tThe rela- 
tion ship between a bank and 
a mortgagee for whom collec- 
tions were made is that of 
trust or bailment unless bank 
was directed to apply proceeds 
to mortgagee’s account. 

—Issuance of treasurer’s check 
is not payment of “moneys” 
under Bank Code and does not 
prevent priority. 

In Chancery of New Jersey. 

Between Anna B. McIlroy, Com- 
plainant, and The New Jersey 
Title Guarantee and _ Trust 
Company, a New Jersey Cor- 
poration (In liquidation), De- 
fendant. 

December 11, 1939. 

Mr. John D. McMaster, for Com- 

plainant. 

Mr. Thomas F. Meaney, for De- 
fendant. 

Egan, V. C. 


On January 18, 1924, the de- 
fendant assigned a bond and 
mortgage to the complainant, 


which had been given to it by 
Salvatore and Benarda Scicchi- 
tano on January 3, 1924; and, by 
a separate agreement in writing 
it guaranteed to her the pay- 
ment of the principal mentioned 
in the instruments, as well as 
interest thereon, at the rate of 
5 per cent. In the agreement of 
guarantee, the complainant au- 
thorized the defendant to collect 
the principal and interest as, and 
it became due, and direct- 
ed that the proceeds be paid to 
her. On January 31, 1939, the 
defendant collected from the 
mortgagors in cash, the sum of 
$173.18, and by check, the sum 
of $511.22; the total of which 


when 


(Continued on page 6, col. 1) 


Pennsylvania Sets Record 
In Clearing Court Dockets 


REPORTS REQUIRED EACH 
MONTH ON CASES HELD UP 
FOR MORE THAN 30 DAYS 








Philadelphia (CCNS)-—-In e 
report in which a note of ela- 
tion could hardly be repressed, 
Chief Justice John W. Kephart 
told the Supreme Court of Penn- 
sylvania that the lower courts 
of the state have set a record, 
probably unequalled in the na- 
in clearing away 2 mass 
of accumulated cases and keep- 
ing their dockets strictly up to 
date. 


This result has been achieved 
on the three years during which 
the Supreme Court has had au- 
thority to supervise the dispatch 
of business in the non-appellate 
courts. 

Heart of the new system is the 
requirement that judges must 
report on cases held up beyond 
a reasonable length of time. 

The Chief Justice said in part 


tion, 


Had to Speak Strongly 

“Upon completion of our first 
survey I was compelled to refer 
rather strongly to certain inde- 
fensible delays in the adminis- 
tration of justice which nad pro- 
voked much adverse criticism of 
our courts; the result of which 
was that within a short time I 
was able to report the work of 
the courts as up to date. 


~ (Continued on page 2 col. 5) 





The Fourth Branch Of 


Government 


By EVELYN SEUFERT 


Member of New Jersey Bar 


“Omnis Gallia in tres partes 
divisa est.” And so is our govern- 
ment, both federal and state. At 
least, that is what we were 
taught and what we believed. 
The time-honored system of sep- 
aration of powers and checks 
and balances was the “omnis 
Gallia” in our school days—the 
legislature, the executive, the 


| judiciary. But today omnis Gal- 


lia in quattuor partes divisa est, 
and it is this fourth branch of 
the government which is devel- 
oping at an amazing pace and 
gathering unto itself many of 
those powers which for almost 
a century and a half were ex- 
ercised by the original three. 

I speak of the administrative 
agency. The past 40 years have 
seen its extremely rapid growth 
in numbers and in powers. This 
has been due to the increase in 
governmental regulation of our 


Notable Figures To Take 
Part In Guild Conference 


Free, Thorough Exchange Of 
Ideas Is Contemplated As A 
Service To Public 
Washington, (CCNS) — A not- 
able list of public figures will 
participate in the National Law- 
yers Guild’s forthcoming confer- 
ence on contemporary problems 
in labor relations to be held here 
January 12-14, according to an 
announcement issued by the 

Guild. 


Designed to present a free and 
comprehensive exchange of 
views on today’s principal labor 
law problems, the conference 
will start off Friday evening with 
a discussion of “The Anti-Trust 
Laws and Labor” at which Wal- 
ton H. Hamilton, of Yale Law 
School, will preside. Divergent 
opinion on this question will be 
presented by Solicitor General 
Henry Epstein, of New York 
state, who recently attracted 
much attention with his criti- 
cism of federal prosecution of 
labor unions for anti-trust vio- 
lations, and by Frank E. Horack, 
Jr., of Indiana University Law 
School. 

The Saturday morning session, 
at which Chairman Mary T. Nor- 
ton of the House labor commit- 
tee, will preside, is to be devoted 
to “Boycotts and Picketing: The 
Norris-LaGuardia and National 
Labor Relations Act.” The speak- 
ers will be Herman A. Gray. New 
York University Law School; 
Nathan Greene, editor, Inter- 
national Juridical Association 
Bulletin: Joseph A. Padway, 
A.F.L. general counsel; Lee 
Pressman, C.I.O. general counsel. 

The balance of the program 
will be as follows: 

Saturday afternoon. Subject: 
“Minorities and the National 
Labor Relations Act.” Presiding: 
Chairman Elbert D. Thomas, 
Senate education and labor com- 
mittee. Speakers; Louis B. Bou- 
din, chairman, National Lawyers 





(Continued on page 3, col. 4) 








economic and social life. The 
phases of regulation of the rail- 
roads, for example, or of mini- 
mum wages, become so intricate 
and highly specialized that leg- 
islative bodies are unable to 
handle the problems so they cre- 
ate administrative bodies to de 
jit for them. Congress, in decid- 
| ing to establish a fair, uniform 
rate for passengers on the rail- 
roads, has neither the time nor 
the knowledge to determine just 
what the rate shall be. The 
business of rate-making is so 
technical that it turns over the 
job to the Interstate Commerce 
Commission, an agency origin- 
ally created exclusively for the 
purpose of regulating the rail- 
roads for the United States gov- 
ernment. Likewise, the New Jer- 
sey State Legislature, in deciding 
that women and children en- 
gaged in certain industries in 
this state must be protected 
from unscrupulous employers by 
a minimum wage, is in no posi- 
tion to determine what the min- 
imum wage in each occupation 
should be, so it creates an ad- 
ministrative agency, the mini- 
mum wage board, to do so. 

Few of us realize the mush- 
room growth of these agencies 
in New Jersey. At the risk of 
|} boring you I would like to name 
|them, so we may get some idea 
of the scope of their work, so 
we may realize that there is very 
little of our economic and social 
life that isn’t directly affected 
by this fourth branch of the 
government. Our liberty and 
property are closely controlled 
by them through their determin- 
ations. 

The Department of Banking 





and Insurance, the Department 
of Alcoholic Beverage Control, 
the Department of Motor Veh- 
icles, and the Tax Department, 
each headed by a Commissioner; 
the Board of Public Utility Com- 
missioners; the Milk Control 
Board; the Unemployment Coin- 
pensation Commission; the De- 
partment of Health, the Depart- 
ment of Conservation and De- 
velopment, and the Department 
of Commerce and Navigation, 
each headed by a Board and ad- 
ministered by a Director; the 
Department of Education, head- 
ed by a Board and administered 
by a Commissioner, and includ- 
ing a Board of Examiners; the 
Department of Labor, headed by 
a Commissioner and including 
,(among others) the Bureau of 
General and Structural Inspec- 
tion and Explosives, the Bureau 
of Electrical and Mechanical 
Equipment, the Bureau of Hy- 
giene, Sanitation and Mine In- 
|spection, the Bureau of Engin- 
}eers’ and Firemen’s Licenses, and 
Minimum Wage Division, the 
Wage Collection Division, and 
the Workmen’s Compensation 
Bureau; the Department of Ag- 
riculture, headed by a Board and 
administered by a Secretary, 
and including the Bureau of An- 
imal Industry, the Bureau of 
Markets, and the Bureau of 





(Continued on page 2, col. 1) 
*Address dylivered before New Jersey Wo- 
men Lawyers Club on December 5th, 1939, 
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The Fourth Branch 


(Continued from page 1) 
Plant Industry; the Civil Service 
Commission, with a Chief Exam- 
iner-and-Secretary as executive 


officer; the State Water Policy 
Commission; the Department of 
Control of Institutions and 


Agencies, headed by a Board and 
administered by a Commission- 
er; the Board of Cleaners and 
Dyers; the Aviation Commission, 
including a Director; the Rac- 
ing Commission; the Board of 
Tenement House Supervision; 
the Board of State Canvassers; 
the Board of Fish and Game 
Commissioners; the Board of 
Public Accountants; the Board 
of Architects; the Board of Bar- 
bers; the Department of Beauty 
Culture Control, headed by a 
Board of Medical Examiners, 
regulating physicians, surgeons, 
osteopaths, chiropractors, chir- 
opodists, and midwives; the 
Board of Registration and Ex- 
amination in Dentistry; the 
Board of Embalmers and Fun- 
eral Directors; the Board of Pro- 
fessional Engineers and Land 
Surveyors; the Board of Exam- 
iners of Nurses; the Board of 
Optometrists; the Board of 
Pharmacy; the Real Estate Com- 
mission; the Board of Veterinary 
Medical Examiners; and _ the 
Board of Commissioners of Pil- 
otage. 

These agencies have been cre- 
ated to fill a _ specific need 
Doubtless, they are here to stay. 





LEGAL FOR TRUST FUNDS 
INSURED UP TO $5,000 
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DIVIDEND 
MOHAWK BUILDING & LOAN 
ASSOCIATION 


14 CLINTON STREET, NEWARK 





Their constitutionality has been 
upheld by the courts. They do 
not violate the venerable three- 
branch system of government 
because, say the courts, they are 
not truly legislative, executive or 
judicial bodies, they’re quasi; 
and thus judicial legerdemain 
legitimatizes them. 

The Judicial Council of 
Jersey has recognized the 
ious problems created by these 
agencies in New Jersey. Last 
year, in its eighth report to the 
Governor of New Jersey, it dealt 
almost exclusively with the ad- 
ministrative agencies of the 
State and recommended action 
which would appear to eliminate 
many of the abuses existant in 
the system and improve the ser- 
vices rendered. The report of 
the Council forms the basis of 
this discussion and I quote free- 
ly from it. It presents a clear 
analysis of the situation, re- 
plete with citations and annota- 
tions bearing proof of its state- 
ments, and should be a challenge 


New 
ser- 


is 


to all of us who are concerned 
with the development of good 
government. 

The Council report divides the 
agencies intc four groups ac- 
cording to the types of power 
predominating in each group. As 
will be noted, they do not all ex- 
ercise the same powers. Some 
have much more than others 

1. The power to promulgate 
regulations, within general 
standards fixed by the legisla- 
ture. When an agency makes 
these regulations or rules for 
the conduct of all persons with- 
in that particular field, the 
courts have called it “sub-legis- 


lation”. Actually, this is the ex- 
ercise of an important legislative 
function—such as the Minimum 
Wage Board establishing a mini- 
mum wage, or the Commission- 
er of Alcoholic Beverage Control 
setting down detailed rules 
behavior governing the entire 
liquor industry, as for example, 


of 
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Specializing in the Ewecution of 
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“INSURED | 


Prompt, efficient service, 
needless 


| FRANKLIN | 
| MORTGAGE & TITLE GUARANTY CO. | 
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free 
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A Company 


TITLE INSURANCE 


IN LOWER NEW JERSEY 


1939 


dealing exclusively in the examination 
and insurance of Titles to Real Estate 
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est (ersey Gitte 


and Guaranty (ompany 


Camden, N. J. 


such 


Mr. Burnett censoring pictures 
in a bar room. 

2. The power, within limits 
fixed by the legislature, to grant, 
refuse, suspend or revoke a lic- 
ense requisite to the conduct of 
a business. When the agency 
considers the application it has 
to determine the fitness and 
qualifications of the applicant 
and, if it is a case of revoking or 
suspending a license, it must de- 
termine whether proper cause 
exists. In each instance, there 
must be an adjudication of fact 
and a declaration of judgment 
as to the proper course to take. 
This functicning has been term- 
ed by the courts “quasi-judicial”. 
Commonplace examples of 
agencies acting in such quasi- 
judicial capacity are the every- 
day activities of the Department 
of Motor Vehicles, the Depart- 
ment of Banking and Insurance, 
the Department of Health, the 
Bureau Alcoholic Beverage 
Control, the Department of Ag- 
riculture, the Board of Public 
Utility Commissioners, the Milk 
Control Board 

3. The power to police and 
take affirmative quasi-judicial 
action in the field under su- 
pervision, irrespective of any 
function to issue or revoke 
a license or approval. In 
many instances the Legislature 
has given agencies the power to 
make judicial determinations af- 
fecting persons who don’t have 
to have a license to do business 

example, the Department of 
Agriculture orders a quarantine 
or destruction of diseased ani- 
the Department of Tene- 
House Supervision orders 
vacating of tenement house; 
the Board of Health quarantines 
persons; the Commissioner of 
Labor orders a change in the 
working conditions in certain in- 
dustries. 

4. The power adjudicate 
matters resembling private con- 
Example, the Work- 
Compensation Bureau 
where the referee may conduct 
summary hearings and has the 
power to approve or disapprove 
settlements. Also, the Unem- 
ployment Compensation Com- 
mission can adjudicate claims of 
individuals for benefits under 
the Unemployment Compensa- 
tion Law. 


of 


mals 


ment 
the 


to 


troversles 


mens 


Frequently we find that the 
Legislature has endowed single 
state administrative agencies 
with several of the powers just 
described. Thus we have the 
spectacle of a single department 
of government enacting legisla- 
tion within a certain field, there- 
after policing that field and 
prosecuting for violations and, 
ultimately, sitting as the Tribun- 
al in its own prosecutions. Truly, 
the administrative agency of the 
20th century, born in the name 
of more efficient government, 
has grown to be our greatest ef- 
ficiency expert. It can do all 
things. It can play the role of 
legislator, policeman, prosecutor, 
witness, jury and judge. 
certain evils must 
in the concentration of 
diverse power in one 
Much of the criticism of 
branch of the gov- 


Naturally, 
exist 


agency. 
this fourth 


tain aivenee were eliminated. The 
courts have easily hurdled such 
constitutional obstacles as dele- 
gation of power where our con- 
stitution says the law-making 
power is non-delegable; the sep- 
aration of powers wherein Ar- 
ticle III (N. J. Constitution) pro- 
vides that the powers of gov- 
ernment shall be divided into 


three distinct departments, leg- 


islative, executive and judicial, 
and one branch shall exercise 
the powers of the other; the im- 
pairment of the jurisdiction of 
the State courts by creating an 
extra-judicial body (such im- 
pairment being prohibited by the 
constitution); the violation of 
the Due Process clause in the 
methods and conduct of the 
hearings of the agencies, and 
the denial jury trials. Even 
though, according to the courts, 
these abuses do not violate the 
Constitution, they are neverthe- 
less, abuses and ought to be cor- 
rected. 

First of all, there is a com- 
plete lack of uniformity in the 
adjudicative machinery of the 
agencies. For example, the Com- 
missioner of Labor is authorized 
to establish rates, but only after 
notice and hearing. The Milk 
Board, however, may adopt min- 
imum prices without notice and 
hearing. Certain agencies may 
not refuse to issue licenses until 
after notice and opportunity of 
applicant to be heard, others 
may. Some can subpoena wit- 
nesses and documents, others 
can not. A few have to render 
written conclusions after hear- 
most of them do not. Some 
advertise or publicize their 
others not. 


of 


ings; 
must 
regulations, 

Second. There is a 
lack of an adequate mode of re- 
view of these administrative 
hearings. Isn’t it expecting too 
much to expect an administrat- 


startling 


or to act as a judge with com- 
plete disinterest, where he is also 
acting as prosecutor and jury? 


The only review a person has 
from the decision of this admin- 
istrator—judge is by certiorari to 
the Supreme Court, and since is- 
suance of the writ lies solely in 
the discretion of the _ court, 
where the application is denied, 
there is no appeal. Consequent- 
ly, there is no review as a mat- 
ter of right, and even if the writ 
is issued, it rarely provides a 
de novo determination of facts 
The practice of the Supreme 
Court is not to upset administra- 
tive determination of facts, ex- 
cept where there is no substan- 
tial evidence. Here, then, the 
applicant must appeal on the 
facts as found by his adminis- 
trator, prosecutor and judge 
agency. How much of a chance 
has he? 

There are a few agencies 
where the Legislature has afford- 
ed an appeal to a body within 
that agency; for example, there 
is an interest appeal in the Un- 
employment Compensation Com- 
mission. This is an unsatisfac- 
tory method of appeal as it fails 
to eliminate the partisan nature 
of the proceedings. 

The expense and delay of cer- 
tiorari proceedings in the Su- 
preme Court, coupled with the 
uncertainty of the court’s deci- 
sions, is sufficient to deter most 
people from attacking the valid- 
ity of administrative decisions. 

The proposed remedy for this 
lack of an independent review is 
to create an aniapentans admin- 


(Continued on b page 7, col. 1) 


Pennsylvania Dockets 


(Continued from page 1 


“In order, however, to insu 
the acceleration of opinion a2: 
prevent again a situation wher 
in litigants were compelled 
await decisions for years, t: 
Supreme Court adopted a 
of court (rule 93) requiri 
monthly reports of all matt 
undecided for a period of 30 da 
or more. 

“This rule has been vigoro 
administered and some judg 
have from time to time be: 
warned of the necessity of clea 
ing their dockets, with the r 
sult that I am pleased to aga 
report that the work of the 
lower court judges is practical 
up to date, a record which I a 
quite sure is hardly equalled e's 
where in the nation consideri 
the volume of work handled : 
our Pennsylvania courts. 

Only Two in Arrears 

“In the several courts of cx 
mon pleas throughout the Cor 
monwealth, consisting of 
judges, there are but two cc 
ties where cases are found aw 
ing decision for periods in 
three months, as of 
30, 1930. 

“It is quite noteworthy 


cess of 
vember 
that 





our populous counties includi 
Philadelphia, Allegheny, 
zerne, and Lackawanna, whs 
the volume of work is exceer 
ingly large and difficult te ha 
dle, there is no unfinished b 
ness to report. 

“In conclusion it is most 
tifying to report the comme: 
dation of members of the Bar 
the happy condition of the 
fairs of our county courts J 
tice to be effect:ve must be « 
patched with reasonable sy 
and while the Bench and Ba: 
Pennsylvania may be just 
proud of the record establis 
in this connection, it must 


be reassuring to our people ge: 
erally that if they must seek t 
aid of our courts, cases will 
promptly disposed of when 
ally submitted for decision 
our judges.” 


PERSONAL 


Theodore Rabinowitz 
nounces the opening of his 
fice for the general practice 
law at 15 Exchange Pl., Jers 
City. 
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Securities for Inheritance Tax Purposet 
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Newark, N. J. 
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beneficiary. This is not a situa- 
thon where there is an attempt 
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vivor of them, not in that plain- 


tiffs 
Motion granted. 





CHANCERY PRACTICE—Motion 
to strike admits all facts well 
Pleaded. Chancery will render 
declaratory judgment where 
ground of equitable jurisdic- 
tion is involved. 

CHANCERY will render declara- 
tory judgment where ground 
of equitable jurisdiction is in- 
volved. 

CHANCERY PLEADINGS-Coun- 
terclaim must set forth the 
facts relied on as grounds for 
relief. 

LABOR CONTRACTS—Collective 
contract is enforceable by in- 
dividuals only in matters 
which affect them peculiarly. 
Closed Shop Contract between 
single employer and union is 
not prima facie unlawful. 

In Chancery of New ersey. 

Between Carl Christiansen, and 
thers Complainants, and Lo- 

11 680, of the Milk Drivers and 
Dairy Employees of New Jer- 
sey and others, defendants. 

January 4, 1940. 

For Tuscan Dairy Farms, Inc.: 
Louis L. Feinseth (Julius 

stein). 

Local 680, and 

Thomas L. Parsonnet. 

Bigelow V. C. 

Tuscan Dairy Farms, 
fendant, against which 


others: 


a de- 
is ex- 


rclaim of its co-defendant Lo- 

680, moves to strike the 
nterclaim on the ground it 
s not state a cause of action. 
e motion, like a demurrer, ad- 
s every allegation well plead- 


> ¢£ 


eHynco rs 


A counterclaim must itself set 
the facts relied upon as a 
und for relief. It does not 
w anything from the bill or 
ler pleadings unless specific 
ts are expressly adopted. 
counterclaim sets forth a 
act between the Dairy Com- 
and the Union providing 
a closed shop, (2) that 
Dairy Company will upon 
rization by the employees 
the Union dues and pay 
to the Union, (3) that the 
will make themselves 


a Oo 7 


oe 
jc VY 


jw ener nn © 


ited the supplemental coun- |! 


party to the Collective Bargain- 
ing Negotiations taking place in 
New York and be bound by any 
agreement resulting from the 
negotiations. 

Tuscan later notified the 
Union that it rescinded the con- 
jtract on the ground it was in- 
duced by fraud. The couner- 
claim is filed to enforce the con- 
tract. 

Originally collective bargain- 
ing contracts were not enforce- 
|able. Today, however, they have 
|been recognized and enforced 
for the employer, the union and 
the employees. 








Tuscan argues the contract is 
void as it provides for a closed 
shop and fails to set forth any 
circumstances to justify this in- 
clusion. The argument applies 
where by reason of one contract 
with all or a large number of 
employers in one field or by a 
series of such contracts an un- 
reasonable restraint of trade or 
monopoly is created. It does not 
apply, where, as here, there is 
an isolated contract with a 
single employer. 


The counterclaim prays for 
reinstatement of four employees 
discharged without cause. This 
cause of action, if any, is solely 
between the employees and Tus- 
can and not between the Union 
and Tuscan. 

The counterclaim next prays 
that Tuscan be ordered to remit 
the dues to the Union. But the 
counterclaim does not show that 
the employees authorized the 
deduction of dues and therefore 
there is no breach shown here. 


The next prayer asks 
Tuscan comply with the terms 
of the contract arrived at in 
New York as a result of the 
negotiations. It appears, how- 
ever, that there is no contract 
yet but a form of agreement 
which each committee promised 
to recommend for ratification 
and acceptance. 

Lastly the counterclaim asks 
that the court adjudge the con- 
tract valid and that Tuscan be 
decreed to perform same. This 
prayer in effect asks for a de- 
claratory judgment as Tuscan 
has not breached the contract 
yet. Generally, this is a purely 
legal question. But the counter- 
claim shows that Tuscan repudi- 
ates because of alleged fraud, 
presenting a problem within the 
familiar jurisdiction of Chan- 
cery. The Union is entitled to 
ask an affirmative decree with- 
out awaiting a breach of the 
contract by Tuscan. 


Motion denied. 
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EVIDENCE—Undersigned state- 
ments, incident to a litigated 


act and made spontaneously . 


and without reflection are ad- 

missible as part of res gestae. 
EVIDENCE — Workmen’s Com- 

pensation — Statements made 
by employee at time of alleged 
injury are admissible to prove 
injury. 
New Jersey Supreme Court. 
Myrtle Sharp, Petitioner, 
fendant in Certiorari v. Sears 

Roebuck and Co. Respondent, 

Prosecutor in Certiorari. 
December 21, 1939. 
For defendant in 

Parker E. Nielson. 
For prosecutor in 

Frederick J. Gassert. 

Porter, J. 

This writ brings up for review 
the determination of the Essex 
County Court of Common Pleas 
in affirming the conclusion of 
the bureau in awarding com- 
pensation for the death of 
Hubert Cline Sharp. The sole 
question is whether the injury 
arose out of and in the course 
of employment. Death resulted 
from an infected thumb caused 
by an injury. 

Deceased was engaged by de- 
fendant in puttying glass in 
sash. The testimony is that on 
October 1, 1937 deceased came 
home and complained of having 
received a splinter in his finger. 
Home remedies were applied. He 
had made no previous com- 
plaints. On the next work day, 
Monday, deceased reported it to 
the employer who sent him to 
the latter’s physician who treat- 
ed deceased until his death. 

A co-employee was allowed to 
testify that on the day in ques- 
tion deceased dropped his ham- 
mer and exclaimed he had just 
gotten a splinter in his finger 
and that it hurt. This evidence 
was properly admitted as part 
of the res gestae. The test is 
whether the utterance, an un- 
designed incident of a litigated 
act was spontaneous and with- 
out reflection. From the facts 
here, decedent’s statements meet 
this test. 

Writ discharged and judgment 
affirmed. 


certiorari, 


REPLEVIN PLEADINGS — 
Writ and State of Demand 
must disclose location of chat- 
tels and right to possession in 
plaintiff. 

New Jersey Supreme Court. 

Richard H. Greten, Agent for 
Sisco Dairy Co., Inc., a corpo- 
ration of the State of New 
Jersey, Plaintiff-Appellant v. 
Passaic Bergen Bottle Co., De- 
fendant-Respondent. 

January 2, 1940. 

For appellant: Melosh, Morten 
& Melosh, Louis G. Morten of 
counsel. 

For respondent: Winne & Banta. 

Heher, J. 

Plaintiff sued out a writ of 
replevin. Defendant moved to 
strike out the state of demand 
and dismiss the writ on the 
ground of lack of jurisdiction in 
that neither instrument dis- 
closed the location of the goods 
and chattels. Defendant also 
moved to strike on the ground 
that the pleadings failed to dis- 
close any right to possession in 
the plaintiff. Plaintiff countered 
with a motion to make such 
amendments as are necessary 
to meet the objections and to 
amend the pleadings by adding 
thereto a copy of his appoint- 
ment as agent. 

The trial judge quashed the 
writ and dismissed the state of 
demand; and by order entered 
May 18, denied plaintiff’s appli- 


/Guild 


Guild Conference 


* (Continued from page 1) 





labor law committee; 
Nieholas Kelley, counsel Chrysler 
Corporation; Wililam Gorham 


| Rice, Jr., University of Wisconsin 


Law School; Chester C. Ward, 
George~ Washington University 


|Law School. 
De- ; 


Sunday morning. Subject: 


“Labor Law and the Rights of | 
| Labor in Time of Emergency and 
| War.” Presiding: Marshall E. Di- 
|mock, 
professor of public administra- | 
|tion, who presently is serving as 
certiorari, |second Assistant Secretary of 
| Labor. 


University of Chicago | 


Speakers: Alexander 
Hamilton Frey, University of 
Pennsylvania Law School; W. 
Jett Lauck, economist, and sec- 
retary of the National War Labor 
Board (1918); Dr. Robert K. 
Speer, director, Institute for 
Propaganda Analysis. 

In making public its program, 
the special committee arranging 
the conference states the pur- 
pose of the meeting as follows: 

“Labor law and relations today 


cation for leave to amend and 
ordered judgment final in favor 
of the defendant. Plaintiff has 


taken separate appeals from 
these orders, and from the final 
judgment. 


The statute bestows jurisdic- 
tion upon the district court of 


the county ‘where the goods or | 


chattels may be... ”. In the 


absence of a disclosure of the | 


location of the chattels, there is 
no jurisdiction in the court. 
Amendments such as_ those 


sought by the plaintiff here to} 


cure the jurisdictional lack, are 
within the discretion of the 
court. The action was brought 
not by claimant of the goods, a 
New Jersey corporation, but by 
plaintiff, claiming to be its 
agent, but neither the writ nor 
the state of demand alleged the 
right to possession to be in the 
plaintiff. Then too there was a 
question as to whether the value 
of the chattels did not exceed 
the jurisdictional amount. In 
view of these circumstances, it 
cannot be said that the denial 
of the trial judge was an abuse 
of discretion. 
Affirmed. 


(Continued on page 5, col. 1) 


occupy a forefront position in 
public attention. The subject is 
a matter of daily and funda- 
mental import to millions of 
wage earners and every class of 
business. The phenomenal 
growth of organized labor and 
the dominant role played by gov- 
ernment in the field has. given 
|rise to innumerable problems, 
ithe solution of which are of 
| pressing importance. 

“A new concern has arisen 
| with respect to the applicability 
lof the anti-trust laws to labor. 
The lawful limits of picketing 
and boycotts under the Norris- 
LaGuardia and national labor 
relations acts have given rise to 
many important but hitherto 
unexplored questions. The rights 
of minority groups under the 
labor relations act presents an- 
other matter of current contro- 
versy. In prospect are many is- 
sues of mutual concern to labor 
and industry in times of war 
and national emergency. * * * 

“Because of the many diver- 
gent points of view, and because 
of the confusion existing in the 
public mind as to the very na- 
ture of the issues involved, the 
National Lawyers Guild feels 
that a very real service can be 
performed by bringing together 
all interested persons for the 
purpose of discussing the princi- 
pal contemporary problems in 
labor law and labor relations.” 
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A e)tatement of Policy 


HE Fipeyity Union Trust Company 
"Tie long emphasized to individuals 
planning to name this institution in a 
fiduciary capacity that the individual’s 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 
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Established 1878 1 Editor, |It must be remembered that 
Member of Court and Commercial Newspaper Syndicate New Jersey Law Journal: | there are never more than 24 
Member of National Editorial Association Dear Sir: (hours in one day. No person Congress, Murphy took its pas 





age, saying the disposition € 
tort claims against the gover: aided 


JOSEPH HARRISON, E£ditor self to devote 


In your last issue appeared a ms more than one 


letter in opposition to the pro-|to this work. Yet that work by 

CONTRIBUTING EDITORIAL BOARD posed legal briefing service for | must be done. How? By whom? | ment has long been a troub: New Yo 

Robert Carey, Jersey City Albert A. F. McGee, Atlantic City which there has been much de- | The proposed service offers an some and vexatious problem tice Bert 
- meray Chanalis, Newark Gerald M. F. ig ee Newark | mand and agitation recently. | answer. Sense of Justice Shocked og in ar 
orris H. Cohn, Newark Edward E. Mishell, Maplewood “i . , , Noting tontea? a “ie 
ene: , * ° . > 4 a i 2 ~ rs W . Ss sing a ty e 1g nz f New 
William W. Evans, Paterson daucob L. Newman, Newark The letter ceaperngee the | The letter showed Sur Pe sang a me Pate _— oe athe th — 
t'orster W. Freeman, Paterson Julius Sklar, Camden that the briefing service plan lack of tolerance with the/of personal injury or proper: Agsociat 
L. Stanley Ford, Hackensack Sylvester C. Smith, Jr., Phillipsburg) might be necessary or desirable| younger lawyer and his prob-|damage caused by governmer Justice 
Mderbert J. Hansech, Newark veantis A. —— Jr., Bridgeton| because of lack of adequate li-| lems, which I am sure does not | automobiles, the Attorney Gergp the ‘ 
a 2 een Saeery Cty ae Sng, Sees brary facilities in certain local-| speak the thought of the major-|eral said it “seems abhorrent :@pourt f 


Ralph E. Lum, Newark Russell Watson, New Brunswick 


justice that rapserted 




















a ities. It pointed out that our | ity of the bar. Crowded as the one’s sense of 
Published every Thursday by the predecessors at the bar were able profession is, difficult as it is for action for damages lies again: go pI 
NEW JERSEY LAW JOURNAL PUBLISHING CO., Ine. to overcome this handicap and|the younger man to get work | the government in such an ir berrag 
24 Edison Ilace, Newark, N. J. succeed in spite of it. and show what he can do, we| stance.” mony 4 
Mitchell 2-4362 Many lawyers have neither | ought not to frustrate his ambi- Turning to the question of ne: PO™®""- 
AARON SKINDER, President | adequate libraries of their own} tions and kick him down the! criminal procedure rules, Mu ®@° ™ 
as | nor access to adequate libraries.| ladder. If this were now or had phy urged early enactment maxt 
Subscription Rates | Books cost money and there is| ever been the prevailing thought the appropriate legislation, no: num! 
One FB cece seesensene $3.50 a scarcity of money among law-| among practicing lawyers, one | ing it has been approved both t Mo: 
‘ntered at Post Office, Newark, N. J., as Second Class Matter, |yers today. I learned on a re-| must shudder at the thought| the Judicial Conference and th © 
Under An Act of Congress of of March 3, 1879. cent visit to an outlying county | that so many men respected and | american Bar Association. hi 
ciaineaiinsits J : that its bar association meets | revered today, would have been Murphy, in urging extension ¢ 
Of ficial Publication for News par N slices 8 of the New  @ small room, and that it does| forced to “blush umseen” and . “te os =! 
not have a library of its own.! forever waste their talents on the national firearms act to co as 
a ; > ©o - . , . a se 1 » ~en’ 7 ap 
Jersey State Bar Association The writer of last week’s letter | the desert air. See ee eg the went m 
7 “ap : “ , 5 ise Ww 5 atte + maate vanced in oppositic: ¢h 
» The New Jersey State Bar Association will not be responsible for any may be surprised to know this. The letter of inst week wai is the supposed burden impose re 


Or does he perhaps still believe 
that we can do as well without 
books? If so, I must applaud 
—— oe a -1him for his splendid Spartan 

Also Needed — The Proper Spirit | spirit, and pincers eta 
———_—____ -—_—- |with him. All lawyers deserve 

While form of government or self-regulation is quite import- | the benefit of proper library fa- 
ant, that form alone, even if it is the best to be had, is not enough. | cilities and good craftsmanship. 
The personal equation is still of utmost importance. It is said that The letter attacked the very 
any form of government can be made to work provided the right| basis of the proposed plan by 
men are at the head of it. This may be too broad a statement but |deploring the fact that lawyers 
within its limits there are many who are in accord with it. So, too,| must resort at all to ghosts to 
while the proposed new by-laws for the State Bar Association may | have their brief work done. Law- 
be a marked improvement over the present system, it should be|yers who do not have time nor 


thizg published in the New Jersey Law Journal unless so credited. 
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perfectly clear that the mere passage of the new by-laws would/access to adequate libraries 
not at all get at the root of whatever is ailing the State Bar As- | were branded as lazy, incompet- 
sociation. |ent, worthless. A rather sweep- 


What is needed irrespective of the contents of by-laws is a free | in¢ generalizing statement, this 


written with a defeatist attitude 
and lack of tolerance that is op- 
posed to the best interests of 
the bar. It is not for us to dis- 
card without even a fair trial a 
plan by saying dogmatically that 
it can not and will not work. It 
is rather for us to say that if 
there can be any merit in it at 
all, if ther can be anything of 
benefit to the bar or any por- 
tion or class of it, the duty falls 
upon us to try it and give it an 


honest, fair chance. Any re- 
spectable plan deserves that | 
much. } 

Eugene J. Kaplan, 


Newark 





and willing spirit on the part of those in control of the Associa- 
tion’s leadership to accomplish the purposes for which the bar 


BAR ASSOCIATION NOTES 





association exists. 

At the core of the problem of do-nothing lies the clashing of 
loyalties that fetter most of our bar leaders in this state. Loyalties 
to friendly judges, political leaders and to important clients fre- 
quently cut across loyalties to the ideals of the association —judi- 
cial reform, procedural improvement and professional betterment 
Only those who predominate and control the leadership of the 
state bar become imbued with the desire and the spirit to do what 
they know is right even though this clashes with certain personal 
loyalties will the proposed new by-laws be of any real value to the 
association membership and the New Jersey Bar 


State Bar Assn. 

The section of Insurance Law 
which will conduct an Institute 
on Life Insurance Law at the 
winter meeting of the State Bar 
is pleased to announce that Vice 
Chancelor Bigelow will preside. 

Dr. Richard R. B. Powell, who 
was scheduled to speak at the 
annual luncheon of the State 
Bar on January 13, will be un- 
able to present his address. Dr. 





Monmouth County 
The regular meeting of the 
Monmouth County Bar Associa- 
tion will be held tonight at the 
Molly Pitcher Hotel. 


‘pointed out, 





The dinner meeting commit-| 
tee consisting of Joseph P. Hin- | 
telman, Elston S. Combs 

William L. Russell, have 
arrangements for a debate. The 
topic will be “Whether there 


and | 


ia, northern Georgia, easter: a 
Missouri, southern California m 
western Oklahoma, and Kansas st 

Armed with what he has in- wi 
terpreted as an approval in sub- s¢ 
;stance by the Judicial Confer- ti 


j}ence, 
made /Quest for early consideration o: 
|his bill to set up a public de- 


on the honest lawabiding citize: q@ 
And yet, the Attorney Gener: 
such a person ha 
no objection to registering hi 
car, which is no greater a hard 


ship than registering his fire 
arm. ¥ 
New Judgeships 3 
Murphy also urged passage 0 fect 


pending legislation which Cal: gy 


ries out the recommendation 0’ t,;. 
the Judicial Conference relativ: ytm 


to the creation of 13 new federa of 
judges. This would provide on: ty 
circuit judge each for the sixtith 
and seventh circuits and two fo: ¢¢ 
the eighth, as well as two distric: en 
judges for southern New Yoriar 
and one district judge each fo: 
New Jersey, eastern Pennsylvan- 


Murphy renewed his 


fender system in the federa 


should be a compulsory automo- Courts. 


Another recommendatio: 


pa! 


7 





Proposed Change in Resolution Rules 





One feature of the proposed new By-Laws of the State Bar 
Association is the provision under Article IV, Sec. 2, which provides 
that any member of the Association at the forum sessions may 
offer a resolution to the Resolutions Committee at a time fixed 
by the Board of Trustees, after which the Resolutions Committee 
will hold public hearings. The committee must report the resolu- 


tion with any amendments or comments thereon to the open | Junior Section 
There can be no suppression of re- | 
solutions, and, what is even more important, resolutions cannot | dow. 


forum session of the meeting. 


be presented without notice to the members, except upon the con- 
sent of two-thirds of those present. There has been criticism of | 
the fact that resolutions of which the general membership had | 
no notice are presented by members, and the 


Association. 

The changes made in the organization are not as great as were 
originally proposed. The Board of Trustees is still the administra- 
tive body. Its action is subject to the action of the General 
Council and final control of policy rests in the members at meet- 
ings of the Association. For several years past, the Board of 


Trustees has sought the advice of the General Council on questions 1315 Market St. 
under the present By-Laws, the Trustees | pay) T. Huckin. 
were not members | 
and the members of the General Council | 


of policy. Peculiarly, 
which include the officers of the Association, 
of the General Council, 





were not required to be members of the State Bar Association. | 


Under the proposed By-Laws, the General Council includes 


the | 


officers and trustees, eight Assembly Delegates elected at the an- |} 


nual meeting of the members, and the Chairmen of the Sections 
of the Association, so that the official family can take part in the 
deliberations of the General Council. The County Delegates must 
be members of the Association. It is believed that the General 
Council meetings will be held between the meetings of the Associa- 
tion and will provide a continuity of activity which is essential if 
the State Bar Association is to do more than merely meet twice 
a year,—“once in Atlantic City” 

The officers of the State Bar Association have learned the 
value of better relations between the County Bar Associations and 
State Bar Association. The General Council affords a proper liai- 
son between voluntary State and County Bar Associations, and the 


|and to the profession. 


| men have been appointed on the ty 
| Resolutions Committee 


| ticipation that some resolutions 
action taken at} 


the meeting may not be representative of the membership of the iL. Stanley 


Powell has been confined to the Dile liability insurance.” 


hospital as a result of an infec- 
tion. His topic was to be “Some 
Tax Problems Involved in the 


made by Murphy advocates ear! 
the passage of his proposal to plac: 
bankruptcy referees on a salar 


Plainfield 
The annual meeting of 


Plainfield Bar Association will 





Drafting of Trusts.” be held at the Park Hotel, Plain- Sis. The present fee basi 
a field, New Jersey, on January 16, poco renin = eee 
JUNIOR SECTION 1940. Election of officers will P@Y, Getracts from the prestig: 


of the office, is out of step with 

modern trends, and generall: 

unsatisfactory, Murphy asserted 
Mentions Investigation 


Since the Convention of the 
takes place at 
| the Essex House Hotel this Fri- 
January 12, the following 


take place at 5:30 P. M. and din- 
ner will be served at 6:15 P. M 

It is expected that the follow- 
ing members of the Union Coun- 
judiciary will be present The Attorney General men- 
Vice Chancellor Alfred A. Stein: tioned the committee he ap- 
Circuit Court Judge Frank L. pointed to make a study of de- 
Cleary; Common Pleas Judge fects in the present administra- 
Lloyd Thompson; Advisory Mas- tion of bankruptcies but did not 


in an- 






will be filed as usual: 
Ford, Chairman, 


210 Main St., Hackensack. ter Dougal Herr; Domestic Re- disclose when recommendations 
| William R. Morrison, Esq., lations Judge Henry S. Wald- for changes will be forthcoming 
210 Main St., Hackensack. man. Herman Distler, Esq., of} The bankruptcy investigation 
B. Bayard Strell, Newark, and Julius Kwalick, he explained, was in the nature 


15 Market St., Newark. 
David F. Greenberg, 
, Camden. 


Esq., of Elizabeth, are scheduled of an answer to the large num- 
to take over the major portion ber of complaints reaching the 
of the speaking time. The main Justice Department concerni: 


' : 
address will be delivered by | excessive costs of administration. 
1 Engle St., Englewood. Judge Henry S. Waldman. leaving an unduly small amoun: 
Will you kindly communicate The Nominating Committee, | for distribution among creditors. = 


promptly with the chairman or 
any other members of the com- 
mittee in order that prompt at- 
tention can be given any reso- 
lutions that you care to present? 


appointed by Joseph I. Bedell. and of delays in closing estates 
President, is as follows: Chair- ang making payments to cred- 
man, John W. Lyness, Sidney W.  jtors, 
Gindin, Paul E. Feiring, Harry F. 

Fass, Edward J. Santoro. 





PERSONALS 








major efforts of the State Bar Association generally require the 
cooperative support of the County Bar Associations if they are to 
be successful. Frederick W. Mattocks and 

The demand for a better relationship and organization came | former Assistant Prosecutor An- 
from both the County and State organizations. There is reason! drew O. Wittreich announced 
to believe that the changes proposed will help the lawyers of New! the formation of a partnership 
Jersey as an organized Bar to render greater service to the public The firm will operate offices on 
Durie Avenue, Closter, and 26 
; Journal Square, Jersey City. 





Former Common Pleas Judget 


SYLVESTER C. SMITH, JR. 
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New York, (CCNS) — The trial 
of 2 suit is no longer a game of 
matching wits by opposing at- 

took its pas ¢g,neys but is steadily becoming 
disposition :g3 earnest search for truth 
t the gover: aided by the rules of evidence”, 
en a troubi: wey. York Supreme Court Jus- 
Bernard L. Sheintag declar- 


S problem. ic; 
e Shocked eg in an address to members of 








nactment , 
‘islation, no: me I 
roved both b I 
ence and th Ww 
ciation. 
; extension ¢ gp) 
1s act to COT gs 

the only a: m 


il case is th:the New York County Lawyers 
or proper: Association. 
governmer Justice Sheintag, who has sat 
ttorney Gergn the City Court and Supreme 
abhorrent :Gourt for more than 15 years, 
tice that ragserted that it was no longer 
s lies again: ge practice to “lay down a 
such an ir berrage of objections to all testi- 
mony introduced by your op- 
estion of ne; BO! ent.” It is noteworthy, he 
rules, Mu 8#!¢ that in England counsel 
: “make only one-twentieth the 


of objections made here. 
an English barrister 
ll times state specifically 
nds and will not depend 
tch-all objection. The 
ttorneys in this country 
tter of practice will make 
ncessions at a trial than 
in oppositic: ¢f ss experienced brethren, 
‘den impose re ing their objections to vital 
liding citize: ql ns 
ney Gener: Adequate Preparation 
4 person ha 
gistering hi 
ater a hard. ™ 


1 lawyer is unfair to himself, 
ient and to the administra- 
f justice if he tries a case 


ng his fire ae oa 

a ° Gre @ being thoroughly pre- 
} the sc 9 ; ; 

hips pared,” the speaker said, adding 
trial briefs on both the 


d passage 0: ¢...; 
which Cal gy 
nendation 0: tri. 


and the law should be giv- 
the trial judge before every 
“TI regard a brief as of the 


ence relativ:ytmost value. I have a feeling 
new federa gf confidence and satisfaction 
provide on: t} mes from the knowledge 


Or the sixti th e lawyer has prepared his 














A Jurist’s Hints On How To Try A Case 


not to exaggerate. A jury is prone 
to think that an exaggeration is 
the conscious effort of a lawyer 
to impose upon it. 
Direct Examination 

On direct examination a good 
lawyer will bring out fully the 
testimony of a shy witness; he 
will curb the forward witness 
without it being apparent; he 
will be on his guard with the 
humorous witness; the over- 
conscientious witness who con- 
tinually qualifies his testimony 
he will bring “on the line 
again”; and finally he will 
“whittle down” the exaggerating 
witness before turning him over 
to the opponent. 

Cross-examination is indeed 
the most difficult of the arts. It 
is an understatement to say that 
there is entirely too much cross- 
examination. However, only ex- 
perience and active participa- 
tion in trial work will determine 
if you ever can become a master 
this most difficult art. A 
master will know when not to 
question at all or when to stop. 

The greatest mistake in cross- 
examination is to assume that 
every adverse witness is a per- 
jurer and to treat him as such. 
Nor does_ cross-examination 
mean to examine crossly. The 
most dangerous question to ask 
a witness is why he did or said 
something and the most useless 
question is: “Are you sure of 
that?” or “Do you realize you are 
under oath?” 

Misunderstood Rules 

Justice Sheintag listed a num- 
ber of rules of evidence which he 
has found most frequently mis- 


ol 























and two foes .d that he is ready to dis- understood by lawyers. First 
s two distric: ep questions that may |* “#* of & paper of memor- 
1 New Yoriar : trial.” andum to refresh the recollec- 
ige each fo: LE ae tis tion of a witness, has often been 
Pennsylvan- ee. es Recap 4in& misunderstood. In New York a 
via. easter: nat over ee LO _— witness may use any memorand- 
, et Justice Sheintag ad- ym to refresh his recollection, 
nn m ed his listeners. Papers regardless of when made or who 
and Kansas gould be kept in the order in made it. Even a daily newspaper 
he has in-w they will be used on trial, can be so used. 
Oval in sub- se to be at a lawyer's finger- Second, an attorney may re- 
‘ial Confer- ti quire his opponent to produce 
ved his re important thing to re- at trial a paper or record with- 
ideration o m er in opening to a jury is Out the necessity on his part of 
public de- — i eae ' offering it in evidence. Nor can 
the federa fr a —<—= ——f his opponent introduce it into 
evidence, unless it is otherwise 
nmendatio: admissible, merely because an 
ocates ear! WE OFFER attorney has served notice that 
sal to plac: it be produced on trial. 
ona fires COOPERATION Third, a party can not im- 
fee basi peach his own witness because 
n excessive WITH he vouches for him. However, 
he prestig: A attorneys often forget that this 
f step with ATTORNEYS does not mean a party is barred 
1 generall: from showing that the facts are 
ry asserted IN ALL different from that stated by 
ae one’s own witness. 
ae FIDUCIARY Fourth, admissions of an agent 
1eral men- can not bind a principal unless 
ee he ap- BUSINESS they are spontaneous declara- 
udy of de- tions or those made within the 
administra- scope of employment. Finally, 
but did not attorneys do not realize that 
mendations PASSAIC NATIONAL they may ask on direct examin- 
rthcoming ation for the reasons why an ex- 
vestigation BANK & TRUST COMPANY pert witness has a ae — 
the nature tain conclusion which ordinaruy 
large on PASSAIC - : NEW JERSEY would be inadmissible, in the 
aching the “ Daberes Densall tame case of an expert it is proper 
concerning Corporation and should be done since it may | 
inistration mber Federal Reserve System not be brought out by opposing 
all amount counsel on cross-examination. 
> creditors. =— — — ~ 
ing estates 
s to cred’ PREPARE FOR THE BAR EXAMINATIONS 
SELTZER’S NOTES ON NEW JERSEY LAW 
5 A LAWYER’S HANDBOOK 
Can be used advantageously in preparing for the Attorney's 
and Counsellor’s Examinations. This book with revisions, 
leas Judgt ntains excerpts from the Revised Statutes of 1937 and 
eks and mendments, Rules of Court and Cases on all subjects neces- 
>cutor An- ary to prepare for the Bar Examinations. 759 printed pages, 
sananmeet index and revisions. Price $15.00 
artnership Send your order and remittance to _ 
offices on C. ZACHARY SELTZER 207 Penn Street, Camden, N. J. 
r, and 26 
; City. - = 


Committee Should Not 
Report Unless There Is 
Something To Report 


Chicago (CCNS) —Found, a 
committee that proposes to say 
nothing unless it has something 
to say! 

The group in question is the 
committee on survey of crime, 
criminal law and criminal pro- 
cedure, of the Association of 
American Law Schools, headed 
by Prof. Ernst Puttkammer, of 
the University of Chicazo. 

In a report to the annual con- 
vention of the association here, 


the chairman of this committee | 


said he had been “hoping for 
years to hear a protest against 
the flood of longer and longer 
committee reports that is de- 
scending on our meetings.” 


Looking back over the advance} 


programs of past years, Prof. 
Puttkammer remarked how the 
book had grown from one of 25 
pages to one of 131 pages, and 
asked: 

“Who reads all these ieports? 
Anybody—outside the printer?” 

The chairman noted _ that 
these reports range the whole 
field of law and some have even 
taken to commenting on recent 
decisions and statuted “They 
are almost becoming would-be 
law review articles, though 
scarcely ever thorough enough 
really to compare with a good 
review article.” 

In conclusion, Prof. 
mer said: 


uttkam- 


“Having nothing which we 
affirmatively feel ought to be 
said, we present no formal re- 
port, in the hope that we may 
get back to a state of affairs 
where it can again be assumed 
that a committee report will 


Drive For “Realistic” Act On Mortgage Foreclosures 





Measure to Reduce Expense 
Simplify Procedure, to be 
Presented to Legislatures 

Washington, (CCNS) — The 
Federal Housing Administration 
has come to the conclusion that 
this is a most appropriate time 
to start a drive for enactment of 
a uniform state mortgage fore- 
closure statute, because of the 
attention being drawn to lower 
housing costs by Assistant At- 
torney General Arnold’s trust- 
busting activities. 

As a result the Central Hous- 
ing Committee has decided to 
present its uniform mortgage 
act as they next meet. Since 
very few legislatures meet in 
1940, most of the action will have 
to wait until 1941. 

To Get Early Start 

FHA officials, nevertheless, 
think it is a good idea to get the 
measure before such legislatures 
as do meet this winter in the 
thought that mortgage foreclos- 
ure reform is going to take time 
as well as plenty of educating. 

Although the FHA has been 
working with Arnold in the mat- 
ter of the proposed drive to 
break down building codes that 
are felt to be restraints of trade, 
it is working alone on the fore- 
closure statute. 

Hope of officials for the gen- 
eral adoption of the ideas con- 
tained in the uniform statute 


lies in the belief there has now; 


been developed a “realistic” 
measure. 
Split into Two Acts 

First draft prepared in the 
Home Loan Bank Board’s legal 
division has been redrafted and 
split into a foreclosure act and 
the short form of mortgage stat- 
ute prepared by the Commis- 
sioners on Uniform State Laws. 


The latter, intended to reduce 
recording costs, resembles the 
form now used in New York. 


One of the improvements 
which has been made in the 
foreclosure statute is the adop- 
tion of alternate redemption pe- 
riods. One of these is designed 
for the east where short periods 
are in favor, and provides for 
redemption within 30 days. 

The second plan is intended 
for the middlewest and calls for 
a recognition of different needs 
as as between urban and rural 
property. It allows a one-year 
redemption period for farms, 90 
days for homes, and 30 days for 
business property. 

Serious Problem 


This question of redemption 
periods, which run as long as 18 
months, is a matter of consider- 
able concern to the FHA in con- 
nection with its efforts to pro- 
mote low-cost homes, inasmuch 
as is certain states, where re- 
demption periods are long, it 
would be cheaper for a man to 
make a 10 per cent down pay- 
ment on a small home than to 
pay rent. 

FHA General Counsel Abner H. 
Ferguson is confident that the 
foreclosure statute, as it now 
stands, presents a practical ap- 
proach to the foreclosure reform 
problem. 


For example, a sliding scale of 
maximum fees for lawyers is set 


| up, ranging from $10 when the 


unpaid obligation is not more 
than $500; $20 when not more 
than $1,000, and so on up to $150 
when it is between $10,000 and 
$20,000. When the -unpaid bal- 
ance is over, $20,000, the fee 
could be one per cent, but not in 
excess of $500. 


raise the presumption that the 





committee has something which 
t feels really should be said.” 
THE LAWYERS’ UNION 
By George Biddle, 

Of the Mansfield, O., Bar. 
There’s charm to “Integration” 
That’s plain both near and far—}| 
A word of inspiration: 

Ah, “closed shop” for the bar! 





The project Integration 
Says: “Join and pay the dues 
To the bar association, 
You’re fired if you refuse.” 


Stand by you cooks and barbers 
You guilds of every sort— 

Our lawyers’ union harbors 
Compulsion by the court. 


We'll send for John L. Lewis 
Or William Green so sleek; 
A favor they can do us 

By teaching their technique. 


We may want simpler pleading 
Or fees to take a hike— 

With just a little leading 

We too might go on strike. 


Then if some member scoffing 
Will break the strike or grab 
We'll catch him in the offing 
And label him a “scab.” 


The Judge might hold court 
longer 

Than union rules permit; 

We'll picket or yet stronger, 

We might decide to “sit”. 


If orders from Columbus 
Require us not to think 

Nobody can benumb us— 
We too can hire a “fink.” 


Then let our bar committee 
Still tell the workingman 
His union isn’t pretty 
For a good American. 


ai sot “A fh ~« 





GOING TO FLORIDA? 


Here’s What You Want To 
Know About Florida 


HOW TO HAVE MORE FUN. Collier knows more 
about Florida than almost anyone. That s why you 
find Collier Hotels at the smartest resorts...with 
magnificent beaches, wonderful sporting facilities 
and everything you want for a perlect vacation. 


HOW TO GET MORE FOR YOUR MONEY. Smart people 
who know Florida stay at Collier Hotels. Why? 
Because Collier saves money by operating TWELVE 
fashionable hotels under ONE management. This 
saving is passed on to you in the form of lower rates. 


HOTEL MANATEE RIVER, Bradenton 
HOTEL CHARLOTTE HAREOR, Punta Gorda 
HOTEL SARASOTA TERRACE, Sarasota 
HOTEL TAMPA TERRACE, Tampa 
HOTEL FLORIDAN, Tampa 

\SEPPA INN, Useppa Island 
CASPARILLA INN, Boca Grande 
EVERGLADES INN, Everglades 

ROD & GUN CLUB, Everglades 

HOTEL ROYAL WCRTH, W. Palm Beach 
HOTEL DIXIE COURT, W. Palm Beach 
HOTEL LAKELAND TERRACE, Lakeland 


@ Send today for your copy of the fascinating new Collier 
Florida Folder, with all rates. It will help you choose the 
resort and hotel that will suit your taste and pocket best. Write 
Hotels or N. Y. office 745 5th Ave, Ask your Travel Agent 


Collier 
florida coast hotels 


AND ASSOCIATED HOTELS 
745 FIFTH AVENUE, N.Y. 


GEORGE H. MASON 
Pres. & Gen. Mgr. 
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i ; re CONSTITUTIONAL LAW — 
Ee ~ Where Contract of Employ- 
2 is i ment is Made in State and 
ing in the City accident Occurs Outside State, 


Compensation Act is Proper. 









red and "Nau Jersey Supreme Court. 
oi Cintov swargaret Steinmetz, Petr-Respt 
an an . y. Snead & Company, Respt.- 
mg Pros 
_fast one huniny@eember 19, 1939. 
c the same conggr prosecutor: Kellogg & 
ginning. Chance; R. Robinson Chance 
4 < H. of counsel. 
Praca respondent: William T. 
oyite, » Cahill. 
ring dPexskie, J. 
The single question to be de- 
termined is whether the fact 
: that dceased died as a result of 
gm accident which occurred in 
Ni ‘Sheri? Washington, D. C. makes the 
35 **" gegeral law controlling. It was 
—————~yreviously determined that the 
njury arose out of and in the 
sour yf employment. 
Prosecutor contends that the 
of S-3greau had no jurisdiction to 
rt Housemder the judgment under re- 
P. M.. <7#eu The contention is as fol- 
ov. Congress has exclusive 
“ urisdiction over the District of 
Yolumbia. Congress has exer- 
4iged that power and made pro- 
: figions for compensation in re- 
pect to injury or death of an 
‘ mployee, etc. Hence irrespec- 
ive of the place where the em- 
jlovment was entered into, the 
'deral law is controlling. 
The principles urged by the 


“ae yrosecutor are correct but they 
been improperly construed 





2 aan 
amc applied. When, as here, the 
sontract of employment is made 
in our state, we award compen- 

“oygtion under our workmen’s 
yom pensation act, notwith- 
standing the fact that the acci- 
den‘ -urred outside our state. 

The status or relation between 
~''s22 (he parties was essentially con- 
tract Where a contract has 
, peen entered into within the 
“state, its obligations and sanc- 
Agi tions are subject in same meas- 

; ire to legislative control. 

= *Where is given, is effective 

fcigknowledgment of “legal conse- 

i 32 fuer flowing from a statu- 

J :. or. tus or relation, contrac- 
ortherty ome! nature. Our workmen’s 
tcriy in. MM.pensation acts in nowise en- 

y at right ania any field of exclusive 
e~ a. ‘iladere _jurisdiction but merely 

Scatt .“§lgces under our control a sta- 

ean ‘r-\@™ig§ or relations created in and 

s W our state. 
: ith Str Writ dismissed. 


dS" WELLS—Notice is not essential 
to valid exercise of power cre- 
, ated by will. 


BAUD—Fraud must be proved 
_., bY clear and positive evidence. 
; @Chanc of New Jersey. 
Frederick W. Lundie, 
al, Complainants, and 
therford H. Walker, et al, 
fe —. 
ary ned 


ery 


STYUT Gews water ee Om 


t, Rutherford H 
r-Li cht enstein. Schwartz 








William F. 
ke et ‘a ” administrators 
t. a—Pl atoff & Platoff. 
efendant, Herman Walker 
Lloyd & Morrison 
fendants, Vivian Walker, 
al_William, J. Baker. 
Defendant, Cynthia D. W. 
erriott—John H. Jobes. 


OrrTi son 


> 
z 
- ad 
> 
_ 


indred Twet 


LZ 
or 
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25 gp Defendant, William Walker, 


nae of urs RKMEN’S COMPENSATION- | 


Award Under N. J. Workmen’s | 


Coombs, Jr., Trustee in bank- 

ruptcy—Isaacs & Gunther. 

| For Defendant, Ewstafi Karpak— 
Abel Goldstein. 

Fielder V. C. 

Frederick Walker died Jan. 13, 
1926 leaving a will admitted to 
probate Jan. 29, 1926. Ruther- 
ford H. Walker was named sole 
executor and obtained letters 
testamentary. 
that the residue of the estate 
should be converted into cash 
by the executor whenever the 
executor in his discretion deem- 
ed proper and should be dis- 
tributed to such of deceased rel- 
atives him surviving and, in 
such proportion as the executor 
deemed wise. 


The bill herein was filed Dec. 
12, 1938, and charges that the 
executor was discharged as such 
on May 8, 1936 at which time 
substituted administrators c. t. 
a. were appointed and that the 
power above conferred had not 
been exercised. The bill prays for 
construction of the will and de- 
claration of complainants rights. 

The defendant Rutherford H. 
Walker, who had acted as ex- 


ecutor, answered alleging he ex- | 


ercised the power on April 24, 
1936 and produced a document 
in proper form naming the ap- 
pointees and the shares. 

The complainants contend the 
exercise was ineffective as no 
notice was given. It appears 
that some notice was given. 
However, this was not necessary 
prior to the time the executor 
was ready to actually disburse 
the moneys. 


Complainants next argue that | 


executor should have converted 
the property to money immedi- 
ately and made distribution and 
that since he had not done so up 
to the time of his discharge, the 
attempt to exercise the power 
was ineffectual. This likewise 
has no basis. The will directed 
executor to convert whenever 
he deemed it proper and from 
the facts presented, there was 
justification, if any be needed, 
for the delay. 


The trustee in bankruptcy 
contends the executor commit- 
ted a fraud by not naming him- 
self a beneficiary. The deceased 
|placed great confidence in the 
lexecutor. Had he intended the 
executor to name himself bene- 
|ficiary, he would have said so 
lexplicitly. Further, fraud is nev- 
er presumed, 
by clear and positive evidence. 

It appears therefore, that the 
power was properly executed and 
that the persons designated, 
took a vested interest in the 
proportions assigned. 


Nominates Frank Murphy 
To Supreme Court 


Attorney General Frank Mur- 
phy was nominated to the Unit- 
ed States Supreme Court on 
January 4 to fill the vacanc 
created by the death Justice 
Pierce Sutter. 

President Roosevelt also 
inated Solicitor General Robert 
ae — to succeed Murphy 
and Judge Francis J. Biddle of 
the > mene States Circuit Court 
of Appeals for the Third Circuit, 
succeed Jackson 
Murphy stated that the De- 
partment would continue the 
work against political racketeers 
and political racketeering. 


£ 
or 


aiU0ili 


to 


The will provided | 


it must be proved | 


| 24—“self-imposed”’ 


Key Number System Brings 
Out Cross-Section 

Los Angeles, (CCNS) — How 
the so-called modified key num- 
ber system of selecting jurors in 
this county satisfies at once the 
need for obtaining intelligent 
veniremen and at the same time 
a cross-section of the population | 
is explained by Glenn B. Mar-| 
|tineau, of the local Bar, in a 





|}sue of the Los Angeles Bar As- 
| sociation Bulletin. 


| The Los Angeles plan has at- 
| tracted wide interest, for where- 
as it has always been possible to 
get representative juries by us- 
ing the polling lists and to get 
intelligent juries by hand-pick- 
ing them, the accomplishment 
of both these objectives in a 
single operation has been a 
problem of no little difficulty. 


Took Over Cleveland Plan 


The Los Angeles experiment 
began several years ago when it 
was decided to adopt the key 
number system used in Cleve- 
land and Detroit but to modify 
it in the hope of improving the 
quality of juries. Previously in 
this city juries had been chosen 
from lists of names suggested 
| by the judges, from rosters of 
| various organizations and from 
| professionals. It was complain- 
j}ed then that the juries includ- 
}ed too many elderly men and 
too many housewives. 


Under the key number system 
| the original choice of names is 
made from the voting lists. The 
| key number itself is the quotient 
in a division of the total num- 
ber of voters by the number of 
jurors to be needed for a given 
term. If the quotient is 40, for 
instance, then every fortieth 
person on the voting lists is 
called for service. 


Intelligence Test Given 

Unlike the Cleveland and De- 
troit procedure the Los Angeles 
system requires an intelligence 
test of each person summoned, 
after those obviously unfit, such 
as the ill, the blind, and deaf, 
and those unable to speak Eng- 
lish are excused 





CORRECTION NOTICE 
| The following 
should be noted in the article 
appearing in last week’s Law 
Journal entitled Judicial Notice: 

(1) Page 11, column 1, 8 lines 
from the bottom, “relates” in- 
stead of related. 

(2) Page 11, 


corrections 


line 
of 


column 2, 
instead 
self-imposing. 

(3) Page 11, column 2, 6 lines 


| from the bottom, “decisions” in- 


stead of decision. 

(4) Page 11, column 2, last 
sentence should read as follows: 
The question, therefore still re- 
mains as to how an attorney 
having a case involving foreign 
should proceed. It seems 
advisable that he should not rely 
R. S. 2:98-18, and that he 
should be prepared to plead and 
prove his case as he would have 
done at common law in the ab- 
sence of statute, that is, recite 
the statute in his pleadings, and 
offer competent evidence at the 
trial of what the foreign law is. 


law 


on 


(5) Page 11, column 4, lines 3 
to 7 inclusive should be omitted. 
(6) Page 11, column 4, 15 
lines from the bottom, “jour- 


nals” instead of journal. 


|tht~sounty, previous jury ser- 


vice arrests, occupation, educa- 
tion, and ability to serve with- 
eut direct financial loss. 

The intelligence test is made 
up by experts in the field of 
personnel administration. It 
|consists of a vocabulary test in 
| which there is set down a list 
of words, each one being follow- 


‘ed by several possible synonyms 
leading article in the current is- | 


from which the correct one is 
to be chosen. The other part of 


ithe test is for the applicant to 


read standard instructions to 
juries and to mark off certain 
statements appearing thereafter 
as “right” or “wrong”. 


Immediate Grading 


The papers are graded as soon 
as they are filled out (the jury 
commissioner’s office must some- 
times handle as many as 400 a 
day) and persons found unsatis- 
factory are immediately excus- 
ed. 


It has been found that of 100 
persons summoned there will be 
15 who have died or moved 
away, and of the remaining 85 
all but 12 will be excused by the 
jury commissioner because of 
incompetence, exemption, hard- 
ship in serving, or because they 
will be unavailable when need- 
ed. Of the 12 remaining one 
will die or become disqualified 
and the other 11 will go into the 
box, nine will be drawn during 


|the term, three will be excused 


by the judge, and thus only six 
of the original 100 will ever 
serve. 

After discussing the constitu- 
tionality of the method of se- 
lection, the writer concludes 
with a quotation from Joseph 
Choate: 

“For the determination of the 
vast majority of questions of 
fact, arising upon conflict of evi- 
dence, the united judgment of 


ANNUAL REPORT OF 
MOHAWK B. & L. 


In its annual statement for 
the fiscal period ending Decem- 
ber 31, 1939, the Mohawk Build- 
ing and Loan Association, 14 
Clinton Street, Newark, reports 
total assets of $1,494,000. 

During the year a number of 
trust funds were invested by 
fiduciaries, legislation having 
been enacted early in 1939, mak- 
ing such investments in Insured 
Building and Loan Associations 
n New Jersey legal for trust 
funds. Investments so made in 
an Insured Building and Loan 
are guaranteed by the Federal 
Savings and Loan Insurance 
Corporation, an agency of the 
United States Government, and 
are protected against any loss 
up to $5,000 for each trust. 

Along with the report, the 
“Mohawk” announced the decla- 
ration of a semi-annual dividend 
at the rate of 3 per cent per 
annum. 





more likely to be right than the 
sole judgment of the same judge 
would be.” But it is always es- 
sential that the twelve men sup- 
plied be “honest and intelligent.” 
PAAAABAAAAAABABAAALAALAAALAALS 


SOCIAL LEGAL 
CALENDAR 


A bbb bbb bbb iii ibhbbb bbb 


January 11, 1940 
New Jersey Women Lawyers Club 
Dinner Meeting of Board of 
Trustees — Newark Athletic 
Club. 








January 12 
State Junior Bar Group. 
Meeting—Essex House, 
ark, N. J. 
Life Insurance Committee of the 
Section on Insurance Law of the 
State Bar Association institute 
on life insurance law. 
Essex House Newark. 
January 13 
State Bar Association. 
Midwinter meeting — Essex 
House, Newark, N. J. 
January 20, 1940 
Luncheon meeti 
“How Workmen’s Compensa- 
tion Laws Have Superseded 
Common Law Principles” 
Newark Athletic Club. 


New- 





HOUSE OF DELEGATES MEET 

The House of Delegates of the 
American Bar Association held 
its Mid-Winter Meeting in Chi- 
cago on January 8th and 9th. 


Sylvester C. Smith, Jr., lst Vice 
President of the New Jersey 
State Bar Association and for- 


mer Prosecutor of Warren Goun- 
ty, was nominated to the Board 
of Governors as the represent- 
ative of the third circuit. 

The group also announced the 
nomination of Jacob Lashley of 
St. Louis, Missouri, as President 
of the American Bar Association. 
The elections will be held in 
September at Philadelphia. 


The delegates from New Jer- 
sey included Judge William T 
Boyle, Robert Carey, Jr., L. 


Stanley Ford, Allen B. Endicott, 





Jr., Arthur T. Vanderbilt and 
Joseph Harrison. 
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CURRENT DECISIONS 


(Continued from page 1) 


covered the balance due on ac- 
count of the principal, and in- 


terest. On February 6, 1939, the 
defendant wrote to the com- 
plainant telling her that the 
mortgage had been paid, and 


requested her to call at its of- 
fice and bring with her the bond 
and mortgage, and such papers 
as she had relating thereto, 
whereupon she would receive the 
amount due her. On February 9, 
1939, George A. MclIlroy, the 
complainant’s husband, delivered 
to the defendant the bond, mort- 
gage, and the assignment of the 
mortgage, in return for which he 
received from the defendant its 
treasurer’s check in the sum of 
$700.62 in full payment of the 
principal and interest. On Feb- 
ruary 11, 1939, Louis A. Reilly, 
Commissioner of Banking and 
Insurance of the State of New 
Jersey, took control of the de- 
fendant’s business, because of 
its insolvency. 

The complainant by this pro- 


ceeding seeks to establish a 
priority for the $700.62 afore- 
said 

The complainant contends 


that she delivered the bond and 
mortgage to the defendant with 
the understanding that it was 
to act simply as bailee, trustee, 
custodian, or escrow depository 
to pay her the amount aforesaid 
in cash. 

The complainant had a bank 
account with the defendant com- 
pany. There was no direction 
from her to the defendant that 
the proceeds of the mortgage 
were to be credited to her bank 
account; nor did the defendant 
give her such credit. 

The defendant here argues 
that the complainant, in order 
to obtain priority, is obliged to 
trace, or identify, the money re- 
ceived by it on account of the 
mortgage, among its general as- 
sets; that she was given an un- 
conditional credit upon its books: 
and, consequently, that the re- 


ene 


P. W. LIMOUZE 
APPRAISALS 
Hudson County 
414 - 36th Street, Union City, N.J. 
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lationship between her and the 
bank is that of debtor and cred- 
itor. Acuntius v. Steneck Trust 
Co., 111 N. J. Eq. 81, 161 Atl. 349 

If the defendant collected the 
moneys due under complainant's 
bond and mortgage and by di- 
rections from complainant cred- 
ited the proceeds to her bank ac- 
count, unquestionably the rela- 
tionship of debtor and creditor 
would thereby have been created 
and the complainant would then 
be in the position of a mere gen- 
eral creditor. Naurello v. Broad- 
way Bank & Trust Co., 114.N. J. 
L. 167, 176 Atl. 391; Jacobson v. 
Slaughter, 117 N. J. Eq. 252, 175 


Atl. 278: Acuntius v. Steneck 
Trust Company, supra. But that 
is not the situation in the in- 


stant case. The complainant was 
directed by the defendant com- 
pany to produce her bond and 
mortgage and incidental written 
instruments. She did as direct- 
ed. In return for her compli- 
ance, she received from the de- 
fendant its treasurer’s check for 
the amount collected by it. The 
proceeds of the collection never 
went into complainant’s bank 
account. The facts all lead to 
the conclusion that the bank was 
acting as a bailee or trustee for 
the complainant in this one 
transaction; and any applica- 
tion of the fund by it, other than 
as a mere segregated bailment, 
trust, or custody account, in the 
circumstances, is, in legal effect, 
a wrong. It was not empowered 
to place, or mingle, the com- 
plainant’s money with other 
moneys it held deposits or 
otherwise. 


as 
cases have 
aspect not unlike the present 
situation, and the principles in- 
volved in them aptly apply to 
the instant case. Prudden & Co. 
Inc. v. First National Bank of 
Secaucus, 115 N. J. Eq. 365, 170 
Atl. 860; Deal v. Asbury Park & 
Ocean Grove Bank, 118 N. J. Eq. 
297, 178 Atl. 790; De Maio v. 
Steneck Trust Company, 114 N. 
J. Eq. 25, 168 Atl. 224; Nash v. 
National Bank of Red Bank, 67 
N. J. L. 265, 51 Atl. 727; Orifice 
v. Elizabeth Trust Company, 116 
N. J. L. 110, 183 Atl. 192. (To like 
effect is the case of Hopper v. 
N. J. Title Guarantee & Trust Co. 
—decided in this court on May 
25, 1939, by Vice Chancellor 
Fielder, but which is unreported, 
and is now on appeal to the 
Court of Errors and Appeals. The 
law is similarly well settled in 


The following an 








Plainfield Title and Mortgage 


Guaranty Co. 


Specializing In 
Union, Middlesex and 


Somerset Counties 


TITLE INSURANCE 


119 WEST FRONT ST., PLAINFIELD, N. J. 














oe 


other states: In re International 
Milling Company, 269 N. Y. 
Van Alen v. American National 
Bank, 52 N. Y. 1; Brown v. Spohr, 
180 N. Y. 201, 212; Central Na- 
tional Bank v. Connecticut Ins. 
Co., 104 U. S. 54; Mississippi Val- 
ley Trust Co. v. West St. Louis 
Trust Co., App. 103 S. W. 2d 529; 
Shell Petroleum Co. v. Sturdi- 
vant Bank, App. 87 S. W. 2d 1064; 
Upper Hudson Rye Flour Mills, 
Inc. v. Broderick Supt. of Banks 
in charge of liquidation of Bank 
of United States, 259 N. Y. 635; 
People v. Bank of Dansville, 39 
Hun. (N. Y.) 187; State ex rel. 
Sorenson v. Farmer’s State Bank 
250 N. W. 557; 125 Neb. 427; In 
re Riverton State Bank, 38 P. 2d 
603, 47 Wyo. 469. 

In the case of Hopper v. N. J. 
Title Guarantee & Trust Co., 
supra, unreported as aforesaid, 
I use part of the language of 
Vice Chancellor Fielder express- 
ed therein, because it aptly il- 
lustrates and equitably meets 
the principles herein involved. 
It is: 

“Hopper at that time had a 
deposit account or a special ac- 
count with the Title Company, 
and his instructions were in ef- 
fect ‘I don’t want my share of 
the proceeds of the sale of this 
stock credited to my account. I 
want my share of the proceeds 
held until I come and call for 
it.. That was an instruction to 
the Title Company to segregate 
the proceeds, after satisfying 
Hopper’s indebtedness, from 
other funds of the bank. 

“The Title Company failed to 
comply with his direction. It 
acted in legal bad faith (not in 
actual bad faith, of course) in 
taking Hopper’s money and put- 
ting it with other money the 
bank received from other 
sources.” 

In his conclusions, 
Chancellor also said: 

“It (the bank) was complain- 
ant’s agent for sale of his stock 
and for collection of the pro- 
ceeds and having fulfilled its 
agency, it held the proceeds in 
trust for complainant, but it act- 
ed in legal bad faith in disre- 
garding complainant’s instruc- 
tions, by mingling his money 
with other bank funds and cer- 
tainly by its improper act it 
could not change its trust rela- 
tionship with complainant into 
the ordinary relation of debtor 
and creditor. 

“Besides a trust impressed by 
general equitable principles on 
the funds claimed by complain- 
ant, R. S. 6-17(3) expressly im- 
poses a trust thereon. 

The complainant directs at- 
tention to the Bank Collection 
Code, R. S. 7:6-17(3), which she 


the Vice 


says sustains her positions. It 
reads’ 
“Where an agent collecting 


bank other than the drawee or 
payor shall fail or be closed for 
business as above, after having 
received in any form the pro- 
ceeds of an item or items in- 
trusted to it for collection, but 
without such item or items hav- 
ing been paid or remitted for by 
it either in money or by an un- 
conditional credit given on its 
books or on the books of any 
other bank which had been re- 
quested or accepted so as to con- 
stitute such failed collecting or 
other bank debtor therefor, the 
assets such agent collecting 
bank which has failed or been 
closed for business as above shall 
be impressed with a trust in fav- 
or of the owner or owners of 
such item or items for the 
amount of such proceeds and 
such owner or owners shall be 


of 


entitled to a preferred claim up- 
on such assets, irrespective of 
whether the fund representing 
such item or items can be traced 
and identified as part of such 
assets or has been intermingled 
with or converted into other as- 
sets of such failed bank.” 


The Bank Collection Code, 
which is part of the Uniform 
Act, (7:6-2), has been adopted in 
several states. It has been in 
force in this state for approxi- 
mately ten years. Before the 
enactment of our Revised Stat- 
utes of 1937, it was known as P. 
L. 1929, Chapter 270, and was 
entitled “An act to expedite and 
simplify the collection and pay- 
ment by banks of checks and 
other instruments for the pay- 
ment of money.” 


In Prudden & Co., Inc. v. First 


National Bank of Secaucus, su- 
pra, Vice Chancellor Fielder 
said: 


“Beside the trust impressed on 
the funds by general equitable 
principles, the 1929 statute” (re- 
enacted as above quoted) “ex- 
pressly impressed a trust there- 
on in favor of complainant. * * * 
the statute declares that in the 
situation here present, a prefer- 
ence exists in favor of the own- 
er of the fund, no matter that 
the fund has been mingled with 
other assets held by the defend- 
ant and cannot now be traced 
or identified. Therefore there 
must be a decree for complain- 
ant.” 

In Malcolm v. Burlington City 
Loan & Trust Company, 115 N. 
J. Eq. 227, 170 Atl. 32, Vice Chan- 
cellor Backes declared: 

“The preference is claimed un- 
der the ‘Bank Collection Code.’ 


- 


“When the Burlington Bank as 


collecting agent of the complain- | - 


ant, collected the item * * * a 
trust arose, and the fund came 
into the possession of the bank- 
ing commissioner the next day, 
bound by the trust. 


“* * * The funds in the bank- 
ing commissioner’s hands now 
are as they were when the trust 
arose. 
plain; their dividends may be 
lessened, but their rights will not 
be impaired. The trust fund 
will not be taken from them; it 
was never theirs. * * * 

“The complainant is entitled 
to a decree declaring the trust, 
and the banking commissioner 
will be ordered to pay the 
amount with earned interest.” 


In the instant case no money 
was paid complainant by the de- 
fendant. The treasurer’s check 
which she received from the de- 
fendant is not “money” in the 
language of the statute. It is 
quite evident that a check does 
not amount to payment if it is 
not honored and its payment is 
refused. Kuhl v. Jersey City, 23 
N. J. Eq. 84; Joslin v. Giese, 59 
N. J. L. 130, 36 Atl. 680; Swain v. 
Frazier, 35 N. J. Eq. 326; Weis- 
berger v. J. G. Corporation, 107 
N. J. Eq. 61, 151 Atl. 612. 


If, as above observed, an un- 
conditional credit were given on 
the books of the bank, then the 
complainant would have no 
right to a priority But no such 
credit was given her by the is- 
suance and delivery of the dis- 
honored treasurer’s check. This 
point is emphasized by the New 
York Court of Appeals in the 
matter of International Milling 
Company, supra, as follows: 

“To say that by crediting the 
proceeds to petitioner’s account 
on the books of the bank and 
commingling the proceeds of the 


Creditors cannot com-/ 
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collection with the general fc" 


of the bank changed the r: 
tion between the parties 
that of bailor and bailee tot 
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Co 


of creditor and debtor would_— 

to give effect to a positive bregégativ 
by the bank of its contract cjgp to 
to make binding upon the ps@mini 
tioner acts which it specificggma! : 


but 


contracted against 
which it had no control 


“Petitioner did not accept 
unconditional credit and the’ 
by become a general creditor 
receiving and presenting 
cashier’s check, petitioner 
nothing more than to cooper 
with the bank in the attemp: 


oi-judi 
rate | 
nd sh 
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delivery of the proceeds of ot 


collection. 
veal sh 

“It did nothing to cause yy or 
bank to change its position, agjbun: 


did not estop itself from ins gt 


ing upon compliance with 
terms of its contract. * * * 


“As the bank was a bailee : 
a debtor as to the fund 
question, there can be no d 
as to petitioner’s right, unde 
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should prove insufficient to m@ ¢! 
the claims of preferred creditef Tax 


amount to a confiscation of signer 
titioner’s property without dtate E 
process of law. Such a constrviyil S 
tion would make the statute wtate E 
constitutional and is unnecheref 
sary because the statute cuact 
tains no words evidencing an shou 
tent that it should exclude ap 
isting remedies.” ita’ 
Under all the circumstance: § 


feel that the complainant is she 
titled to the relief prayed Th 
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, General, Figg, )f certiorari writs re- 
rty Damage Rec ed ase éliavtatinns ane 
Give Quick, I y ueviating con- 
Servier ditio: in an over-burdened 


Photo Co. 
New Brunswitgg. of 


have been 
the creation 


arguments 





agcainct 
asballlst 














MIPPINGS | HARRY J.STEVENS | 
“ta elreuiss REAL ESTATE AND 
LY ( OMPL ETE —INSURANCE— 
-Y SERVI 

ESS CLIPPIS 178 Central Ave., Newark 
Newark, N. thlished 26 Y ears 

| 2-1850 

County NEW & USED 





OFFICE FURNITURE 
tract Co. 


Save 30% to 60% 
CHE S Off Today’s Value 
Intention Desks, Chairs, Tables, Direc- 
Buildi tors’ and Executives’ Suites, 
ullding New Biles, Used Kardexes, Leather 
Sacteenees Epholsterea Furniture. 
Merchandise Bought from 


R 


eceivers Our Specialty 


ATHAN 548 B’WAY 


Nr. Prince St. 
st. 63 Years 






















New York City 
CAnal 6-0350 








KEEP FIT 
AT 


America’s finest equipped 
2nd most beautiful condition- 
ine club for men. 

Use our Sundeck to keep 
that Shere Complexion. 
Visit Our Solarium 


FELLDMAN HIRSCH 
HEALTH CLUB 


Londitioners 


lly Known 
of Men 


AT BROAD STREET 
Newark, N. J. | 
Entire Second Floor 


Mitchell 2-3225 


The 




















| 


of such an administrative court. 
It is feared that it would impair 
administraive efficiency. In an- 
swer to this criticism, the report 
of the Judicial Council declares 
that it is significant that exist- 
ing administrative appeals have 
not impaired administrative effi- 
ciency. There no reason to 
doubt that the appellate tribun- 
al, properly conducted, will give 
full weight to the needs and in- 
terests of the sub-ordinate agen- 
cies. Paradoxically, the lack and 
not the presence ‘of an expedi- 
tious method of appeal impedes 
administrative efficiency, espe- 
cially when dealing with agen- 
cies handling technical and com- 
plicated problems; it is the ex- 
isting method of review, certi- 
orari, which results in protract- 
ed proceedings before Judges 
who are not expert in the field 
under consideration. 

To the further criticism that 
the proposed tribunal will lead 
to retrials in almost every in- 
stance the report states that on 
the basis of actual experiences 
of existing administrative appel- 
late bodies, there is no reason to 
expect an undue number of re- 
trials. Furthermore, retrials will 
not, in any substantial sense, im- 
pair the effectiveness of the sub- 
ordinate agencies but will merely 
act as a corrective against pos- 
sible injustice. 

Another argument 
against the tribunal that it 
would lead to confusion with 
certiorari proceedings is refuted 
in the report. Establishment of 


is 


advanced 


the proposed tribunal need not ° 


lead to confusion with the writ 
of certiorari. The Supreme Court 
even without statutory provision 
has enunciated the doctrine that 
certiorari will not issue to re- 
view the proceedings of an ad- 
ministrative agency until exist- 
ing statutory methods of 
peal have been exhausted. There 
is, however, pertinence to the ar- 
gument against the allow 
two independent appeals 
questions of namely, first 
by the proposed tribunal, and 
secondly by the Supreme Court 
This may readily be handled by 
the court itself or by a statutory 
provision limiting the Court’s re- 
view to questions of law. 


ap- 


Vance ol 
on 


fact, 


Finally, the suggestion that 
“internal” appeals are prefer- 
able, such as those available in 


the Unemployment Comensation 
Commission, as a mode of re- 
view rather than an independent 


tribunal, does not, according to 
the report, eliminate the un- 
desirable feature of determining 


right in a partisan 
whereas, strong em- 
creation of an ex- 
ould be plac- 


non-partisan 


a litigant’s 
atmosphere, 
phasis in the 
peditious review sh 
ed upon a judicial 
atmosphere. 


Besides the establishment of 
an independent tribunal for the 
review of administrative pro- 


ceedings, the Judicial Council 
has recommended other reforms 
which would safeguard the in- 
terest of persons 
ject to the jurisdiction of 
agencies. The cerned 
with the arbitrary system of 
adopting regu 


agencies, has 


sub- 





the 


report, con 








; +h 
in the 


most 


‘As presently constituted, 








€ agencies 


of our administrativ 
are empowered to adopt regula- 
tions without notice or hearing. 


reasons of pol- 
’ provision that, 
situations, 


There are strong 


icy for a statutory 





aside from emergent 
regulations may not be promul- 
after reasonable 


gated except 
notice and due opportunity to 
be heard. The individuals con- 
eerned have substantial interests 


at stake and oftentimes the pub- 
lic generally is concerned. They 
should be afforded opportunity 
to introduce relevant facts and 
advance relevant arguments. 
The hearing may advise the ad- 
ministrator of substantial con- 
sideration which had not there- 
tofore been brought to his at- 
tention. In any event, it could 
do no harm and would afford to 
the persons affected the feeling 
that their interests had been 
adequately weighed prior to the 
promulgation of the regulation. 
Nothwithstanding the absence 
of legislative requirement there- 
for, many of our administrators 
have voluntarily adopted the 
practice of conducting public 
hearings prior to the adoption 
of regulations; unfortunately 
this practice is by no means uni- 
versal. 

With certain exceptions, our 
Legislature has not required ad- 
ministrators to express formally 
the reasons for their determina- 
tions. Such requirement seems 
eminently desirable. It would 
more thoroughly protect private 
rights against arbitrary action; 
would apprise the person affect- 
ed of the reasons for the deter- 
mination, thus enabling him to 
decide whether to prosecute an 
appeal; would enable more sat- 
isfactory review by an appellate | 
body; would clarify policies of 
the administrative agency for 
guidance in future cases; 
would enable a wholesome type 
of public criticism of policies 
adopted. 

The argument suggested to the 
contrary is that it would estab- 
lish a doctrine of stare decisis, 
thus impairing one of the as- 
serted advantages of adminis- 
trative agencies. The mere re- 
quirement that written conclu- 
sions accompany a determina- 
tion will not produce this result, 
for it forfeits no measure of the 
administrator’s powers of honest 
flexibility. Certain administrat- 
ors have voluntarily adopted the 
practice of having written con- 
‘lusions accompany all of their 
significant determinations. Here 
again, it is unfortunate that the 
practice is. not universal. 

In general, administrative 
igencies have not been required 
by the Legislature to compile 
ind publish their determinations 
und regulations. As a _ result, 
there is substantial danger of 
the adoption of regulations and 
heir violation by persons who 
1ave not had any reasonable op- 
»ortunity to learn of their ex- 
istence. This situation has been 
trenchantly critized, both in the 
United States and in England 
and, as a result, Congress has 
passed the Federal Register Act, 
which requires that general or- 
ders and regulations promulgat- 
od by the President and Federal 
administrative agencies be re- 
corded in the Federal archives 
and published in the Federal 
Register. It would seem desir- 
able that some similar mode of 
publication be adopted in so far 
as State administrative agencies 
are concerned and that aside 
from emergent situations, the 
effective date of regulations be 
deferred until the lapse of a 
designated period after publica- 
tions.” 

PERSONALS 

Jacob Landau and William B. 
Mehler announce that John M. 
Mehler has become a member 
of the firm of Landau & Mehler 
and will continue in the general 
practice of law at 15 Main St., 
Hackensack. 





and | 


Hudson Bar 
Compulsory Insurance 
Resolution 


The Hudson County Bar As- 
‘sociation at its meeting on De- 
cember 21, 1939, adopted the fol- 
lowing resolution: 

1. Endorse the principle of 
compulsory automobile liability 
insurance and recommend the 
adoption of a compulsory auto- 
mobile liability insurance law by 
our Legislature on the following 
conditions: 

(a) That the common law 
rule prevail in determining the 





damages. 
(b) That the State have 
control over the fixing of 


premium rates in order that 
maximum benefits be provided 
for both motorists and public 
at minimum cost. 

(c) That there be no in- 
ordinate increase in premiums. 
2. Request the 1940 members 

of the Legislature from Hudson 


County to sponsor, support and 
advocate the passage of said 
legislation. 


3. Instruct our Board of 
) Trustees and officers, under the 
lleadership of our president, to 
|engage in a vigorous campaign 
lto promote public sentiment in 
favor of this constructive and 
| progressive legislation. 


4. Instruct our secretary to 
forward a copy of this resolution 
to every other Bar Association of 
the state, including the State 
Bar Association, with the request 
that action similar to ours be 
taken. 

5. Instruct our secretary to 
forward a copy of this resolution 
to every member of the 1940 
Legislature. 
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Page Seven 
Ss. WOLFSON IN‘ 41 Journal Sq., Jer 
sey City invol: solr A. B. Crommy 1-2 
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Chancery Receivership 


Receivers Appointed 





A. & K. MARKET CO, IN¢ (Retail Meats 
ete.) 53 Broad St Bloomfield and = 81 
Broadway, Paterson; ads, Emil A. Kat 
man and Kathryn Kaufman Recr, Sam 
uel Doan; Solrs Kasen, Schnitzer & 
Kasen; Filed December 20, 199 

SUNSET MOTOR LINES, IN¢ (Operator 
Motor Haulage Lin N Y and 
a.) 591 Summit Ave Jersey City ids, 
Aleck Horowitz; Reer. Anthony \V R. 
Avallone; Solr. Nathan Baker; Filed De 
cember 29, 1939 

Bills Filed 

BRADLEY CONSTRUCTION co (Con 
struction Business) 700 Broad St., New 
ark; ads. American Lumberman'’s Mutual 
Casualty Co. of Illinois Ss William 
Harris; Filed December 26, 1939 

DAVISON'S INC (Retail Washing 
Machines, Refrigerators ges, i 
surners and wactory Supplies) 1000) Ber 
venline AV Union ity fds Sar 
Baris ; Solr. “wilbur I Ross Filed Jan 
uary 3&8, 9 

MORRIS MEN’S SHOP, IN¢ (Men's Wear 
and Ladies Wear) 1827 Boardwalk, At 
lantic City ad Gus Fran and Abraham 
L. Lowner; Solr Max I Rosenstein 
Filed December 15, 1939 
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